STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

ST. JOHNS Rl VER WATER
MANAGEMENT DI STRI CT,

)
)
)
Petitioner, )
)
VS. ) CASE NO. 93-5440
)
C. L. HCKS, )
)
Respondent . )
)

RECOMMVENDED ORDER

Pursuant to notice, final hearing in the above-styled case was held in
Ol ando, Florida, on Decenber 17, 1993, before Robert E. Meale, Hearing Oficer
of the Division of Adm nistrative Hearings.

APPEARANCES
The parties were represented at the hearing as foll ows:

For Petitioner: Attorney Clare E. Gay
St. Johns River Water Managenent District
Post O fice Box 1429
Pal at ka, Florida 32178-1429

For Respondent: C. L. Hicks, pro se
1935 CR 470 \West
kahumpka, Florida 34762

STATEMENT OF THE | SSUE

The issue in this case is whether Respondent is guilty of failing to
install casing in seven wells to or below the static water |evel of the
produci ng aquifer and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

By Notice of Violation dated August 13, 1994, Petitioner alleged that on
Septenber 17, 1991, Respondent was issued warning notices for three wells that
he constructed in Lake County. The notices alleged that Respondent failed to
install well casing to or below the static water |evel of the producing aquifer.

The Notice of Violation alleges that on April 1, 1993, Respondent was
i ssued warning notices for four additional wells that he constructed in Lake
County for the sane deficiency. Three of these wells were for Ri dge Properties
at lots 51, 63, and 64. The fourth well was for Shanrock Construction. At the
commencenent of the hearing, Petitioner was granted | eave to amend the Notice of
Violation to change the reference to ot 64 to | ot 62.



The Notice of Violation alleges that Respondent has now received four
warni ng notices in excess of the reconmended cunul ative total and has not nade
any attenpt to fix the construction problens.

In the Conclusions of Law, the Notice of Violation alleges that Respondent
constructed four wells in violation of Rule 40C 3.512(7)(a). The Notice of
Viol ati on asserts that Chapter 17- 531 allows Petitioner to enter an order
i mposi ng discipline recormended by Petitioner's Water Well Contractor
Di sci plinary Quidelines and Procedures Manual .

The Notice of Violation demands that Respondent correct each of the
vi ol ati ons concerning the four wells within 30 days of the final order and file
conpletion reports within an additional 15 days. The Notice of Violation
demands an administrative fine of $2000 and costs of $186. 40.

By letter dated Septenmber 10, 1993, Respondent requested a formal hearing.

The final hearing commenced on Decenber 17, 1993. Petitioner conpleted its
case by the end of the day. By Supplenental Notice of Hearing entered Decenber
20, 1993, the remai nder of the hearing was set for February 17, 1994, after
Respondent rejected earlier dates due to conflicts. However, on the evening of
February 15, 1993, Respondent informed the hearing officer by tel ephone that he
did not wish to present additional evidence. After the hearing officer
expl ai ned that he had not yet presented any w tnesses or exhibits, and had a
right to do so, Respondent restated that he did not wish to present any evidence
on his behal f.

At the hearing, Petitioner called four witnesses and offered into evidence
ni ne exhibits. Respondent called no witnesses and offered into evidence no
exhibits. Al exhibits were admtted

The transcript was filed March 21, 1994. Petitioner filed a proposed
recommended order. The proposed findings are adopted or adopted in substance,
except for proposed findings 9 and 12-15, which are rejected as subordinate.

FI NDI NGS OF FACT
1. Respondent is a well-drilling contractor, holding WAC License #7015.

2. Ridge Properties, Inc., which is the devel oper of Sundance Ri dge, hired
Respondent to construct private water wells on lots as they were devel oped in
preparation for the construction of residences.

3. On Decenber 5, 1991, Respondent prepared a conpletion report for a well
that he constructed at |ot 64 of Sundance Ridge. The report indicates that
Respondent installed well casing to a depth of 63 feet, which was two feet into
"hard brown rock," as described on the report. The report discloses that the
static water table was encountered 78 feet below the top of the well casing. As
indicated in the report, Respondent sent no cuttings to Petitioner for this
wel I -drilling job.

4. On April 24, 1992, Respondent prepared a conpletion report for a well
that he constructed at |lot 51 of Sundance Ridge. The report indicates that
Respondent installed well casing to a depth of 67 feet, which was 12 feet into
"bedrock," as described on the report. The report discloses that the static



water | evel was encountered 76 feet below the top of the well casing. As
indicated in the report, Respondent sent no cuttings to Petitioner for this
wel I -drilling job.

5. There is no conpletion report for the well that Respondent constructed
at lot 62 of Sundance Ri dge. However, based on information fromthe well tag,
Respondent constructed this well on Decenber 5, 1991, and its casing depth does
not reach the static water |evel.

6. There is no conpletion report for another well on Marshal Road that
Respondent constructed for Shamrock Construction. However, Petitioner admts
t hat Respondent has corrected any problens that may have existed regarding this
wel | .

7. The three wells that Respondent drilled for Ri dge Properties, Inc.
produced water with a substantial anmount of particulate matter. The presence of
particul ate matter, which was largely sand, was attributable to the fact that
Respondent failed to drive the well casings below the static water |level in
these three wells.

8. Contrary to his clainms, Respondent did not encounter chert in drilling
these three wells or driving the casings for them Chert is a dense
consol i dated mass of rock, often silica. It is nore typically found in Al achua
and Marion Counties than it is in the Sorrento area of Lake County, which is the
| ocation of these three wells.

9. Respondent never repaired the three wells in question. Repair would
have required driving the casing deeper until it extends below the static water
tabl e.

10. Respondent never obtained a variance for driving the casings to a
depth shal l ower than the depth of the static water |evel.

11. On April 1, 1993, Petitioner issued warning notices for the three
Sundance Ridge wells, plus the Shanrock Construction well. Wen Respondent
failed to make the necessary repairs within the tinme allowed by the warning
notices, Petitioner issued a Notice of Violation on August 13, 1993. The Notice
of Violation alleges that the casings do not extend to or bel ow the static water
level in the four wells and that Respondent has received four warning notices
over the "recomended repetitive total."

12. The Notice of Violation seeks an administrative penalty of $2000,
costs and attorneys' fees of $186.40, and correction of the violations within 30
days of entry of a final order and filing of conpletion reports within 15
addi ti onal days.

13. Paragraph 15 of the Notice of Violation explains:

This Notice of Violation (NOV) will becone a
Final Order of [Petitioner] and may be used
in further disciplinary actions agai nst your
water well contractor's license if you do not
comply with it, or do not tinely request a
heari ng pursuant to Section 373.333, F. S

and Rule 17-531.400, F. A C., as explained
inthis Notice of Rights.



14. The Notice of Violation warns:

[Petitioner] is not barred by the issuance of
this NOV from mai ntai ni ng an i ndependent
action in circuit court with respect to

the all eged viol ations.

15. Ten days after issuing the Notice of Violation, Petitioner issued a
Techni cal Staff Report, which states that Respondent's water well contractor's
i cense had been placed on six nonths' probation in 1991 and again in 1992.
After Respondent conpleted repairs, the probationary status was renoved in
Cct ober 1992.

16. The Technical Staff Report states that, since October 1992, Petitioner
has cited Respondent for six additional violations of Chapter 40CG3. Two
violations were reportedly "resolved.” According to the report, Respondent "has
attenpted to correct the violations at the other four sites, but has been unable
to drive the well casing any deeper.

17. The Technical Staff Report acknow edges that a Notice of Violation was
mai | ed Respondent on August 13, 1993, due to nonconpliance with the four warning
noti ces. The Technical Staff Report mentions that Respondent has been issued 23
citations for violations of Chapter 40C 3, including 13 for not extending the
casing to or below the static water |evel.

18. The Technical Staff Report reconmmends that Respondent be placed on six
nmont hs' suspensi on, during which tinme Respondent shall correct the deficient
wells. If repaired by the end of the six nonths' suspension, then Respondent's
Iicense woul d be placed on six nonths' probation. During the term of probation
Respondent would be required to notify Petitioner's staff 48 hours in advance of
begi nni ng construction of any well so that staff could be present to ensure that
the wells were lawfully constructed. The Technical Staff Report, which was
mai | ed to Respondent on or about August 23, 1993, gives himan opportunity to
request a formal hearing.

19. On Septenber 10, 1993, Respondent denanded a hearing by letter, which
Petitioner received Septenber 13. The denand references a "request for a formal
hearing on notice of violation and order for corrective action,” which is a
reference to the Notice of Violation. The demand states that Respondent
recei ved notice of Petitioner's action by certified letter on "August 13, 1993."
The demand adds:

[Petitioner's] determ nation in the above
matter can destroy [Respondent's] ability to
earn a living in his profession, cause

[ Respondent] to | ose his current enpl oynent,
cause to continue extensive physical and
enoti onal stress exerted on the above

[ Respondent] by [Petitioner], and cause the
unjust ruination of his reputation in the
conmuni ty that he resides.

20. Treating the demand for hearing as applicable to the Notice of
Vi ol ati on, but not the Technical Staff Report, Petitioner referred only the
Notice of Violation to the Division of Adm nistrative Hearings and i nmedi ately
proceeded to suspend Respondent's |icense, based on his failure to file a
separate demand for a hearing on the Technical Staff Report.



CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties. Section 120.57(1), Florida Statutes. (Al
references to Sections are to Florida Statutes. Al references to Rules are to
the Florida Adnministrative Code.)

22. Petitioner is authorized to adopt rules providing for the disciplining
of water well contractors. Section 373.333(1).

23. Section 373.333 provides in relevant part:

(4) The follow ng acts constitute grounds

for which disciplinary actions specified in

subsection (5) may be taken by a water

managenent aut hority:
* * *

(d) Violating or refusing to conply with
any provision of this part or a rule adopted
by the departnment or water managenent
district

* * *
(5) Wen the water nmanagenent district finds
a person guilty of any of the grounds set
forth in subsection (4), it may enter an order
i mposi ng one or nmore of the foll ow ng
di sciplinary actions:
* * *

(b) Revocation or suspension of a license.
(c) Inposition of an admi nistrative fine
not to exceed $1000 for each count or separate

of f ense.

(d) Placenent of the water well contractor
on probation for a period of time subject to
such conditions as the water managenent
district may specify.

* * *

24. Rule 40C- 3.512(4) provides:

For wells conpleted into consolidat ed>
aqui fers, a continuous casing shall extend>
fromthe upper termnus and be seated into:
(a) the producing aquifer, or
(b) into a consolidated stratumw thin a
cont i nuous noncavi ng confining unit
i medi ately overlying the aquifer from which
the water is to be w thdrawn.

25. Rule 17-532.500(2)(b) provides:

For wells obtaining water from consoli dated
earth materials, a continuous casing shal
extend fromthe upper terminus of the well to
the top of the uppernost consolidated

unit. . . . The bottomend of the well casing



shall extend to or below the water |evel of
the aquifer intended to supply water to the
wel | .

26. Rule 40C 3.512(7) states:

For wells constructed in those areas of the
District in which chert occurs, the well
casing shall extend fromits upper termnus to:

(a) a point below the dry season water
| evel of the producing aquifer, or

(b) a point firmy seated in chert
overlying a stratumof linestone if the
underlying |inmestone does not produce a
quantity of particulate materials after
devel opnent that will clog a filter or
decrease the ability of the well to produce
wat er .

27. Rule 40C 3.455 authorizes the granting of variances follow ng recei pt
of a witten request and inplies that the variance will be in witing or, in
energenci es, docunented follow ng conpletion of the well. Also, Rule 40C
3.455(3) requires that the variance "not adversely affect the water resource.”

28. Petitioner nmust prove the material allegations agai nst Respondent by
cl ear and convincing evidence. Ferris v. Turlington, 510 So. 2d 292 (Fl a.
1987).

29. Petitioner has proved that Respondent violated the well-construction
rul es by not extending the casing down to the static water level. The evidence
failed to establish the existence of chert at these well |ocations. Even if the
evi dence had been ot herwi se, Respondent woul d not have satisfied the speci al
chert rule because of the presence of considerable |levels of particulate matter

30. Under Rule 40C- 1.609(1)(a), Petitioner "shall suspend a |license or
permt, when it determ nes that the |licensee or his agent has . . . [v]iolated
chapter 373, F.S., and the rules promul gated thereunder, . . .."

31. Under Rule 40C 1.609(2)(b) and (c), Petitioner "shall revoke a |license
or permit when it determnes that the |icensee or his agent has:

(b) committed three or nore repetitive
violations as set forth in subsection (1)
above,

(c) allowed a violation to continue after
[Petitioner's] direction to renedy it

32. Rule 40C-1.609(4) states:

The provisions of subsections (1)-(3) shal

not preclude [Petitioner] from exercising

ot her enforcenment renedies pursuant to
Chapters 120 and 373, F.S., when it determ nes
such action is necessary and appropriate
either in addition to or instead of suspension
or revocation described above. A determination
under this subsection shall be based on the



extent of danmage or potential for damage due
to the violation, the need for immedi ate
action and the kind of sanction which would
nost |ikely deter future violations of a
simlar nature.

33. Petitioner suspended Respondent when he failed to file a separate
demand for hearing after receiving the Technical Staff Report. This action was
erroneous and unlawful. The demand for a hearing pertained to the Notice of
Vi ol ati on and Technical Staff Report. |If there was any confusion on the part of
Respondent, it was understandabl e as Petitioner unnecessarily instituted
separate disciplinary proceedi ngs agai nst Respondent based at |least in part on
the sane four wells. It was clear that Respondent sought a hearing on whet her
the four wells that were the subject of the Notice of Violation and Technica
Staff Report were lawfully constructed. By taking inmredi ate action on the
Techni cal Staff Report, Petitioner effectively denied Respondent his right to a
pre-enforcenment hearing.

34. Even if Respondent's demand for hearing were limted to the Notice of
Violation, as Petitioner evidently believed, paragraph 15 of the Notice of
Vi ol ati on assures Respondent, by negative inplication, that if he tinely
requests a hearing, Petitioner will not use the issue of the four wells cited in
the Notice of Violation as grounds for additional discipline against Respondent.

35. In any event, Section 120.57(1)(b)3 provides: "The referring agency
shall take no further action with respect to the formal proceeding, except as a
party litigant, as long as the [Di vision of Adm nistrative Hearings] has
jurisdiction over the formal proceeding."

36. Prior to the final hearing, recommended order, and final order in the
present case, Petitioner inposed a penalty based in |arge part on the all eged
viol ations that were the subject of the present case. There was no allegation
t hat Respondent presented such a danger to the public that his |license had to be
suspended or revoked without a hearing, in which case decisional |aw gives the
licensee a right to an i medi ate hearing. No |aw authorized Petitioner to
initiate a second disciplinary proceedi ng covering the sane factual issues as
the first proceeding and then, in the absence of a second demand for a heari ng,
to take enforcement action. At mninmm Petitioner should recognize the risk of
i mposing discipline for a violation that it later is unable to prove.

37. Petitioner has already inposed a penalty for the acts and oni ssions
that are the basis of the subject disciplinary proceeding. No further penalty
is warranted.

RECOMVENDATI ON
Based on the foregoing, it is hereby

RECOMVENDED t hat the St. Johns River Water Managenent District enter a
final order suspending Respondent's |license commencing fromthe effective date
of the suspension inposed pursuant to the Technical Staff Report and ending six
nmont hs thereafter, w thout regard to whether Respondent has repaired the three
Sundance Ridge wells or ever repairs them



ENTERED on April 20, 1994, in Tall ahassee, Florida.

ROBERT E. MEALE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
on April 20, 1994.

COPI ES FURNI SHED:

Henry Dean

Executive Director

St. Johns River Water
Managenment District

Post O fice Box 1429

Pal at ka, FL 32178-1429

Attorney Clare E. Gay
St. Johns River Vater
Managenment District
P.O Box 1429

Pal at ka, FL 32178-1429

C. L. Hicks
1935 CR 470 W
kahumpka, FL 34762

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



ST. JOHNS RI VER WATER MANAGEMENT DI STRI CT

ST. JOHANS RI VER WATER
MANAGEMENT DI STRI CT,
File of Record
Petiti oner, 93- 1396
DOAH CASE NO. 93-5440
V.

C. L. HCKS,

Respondent .

FI NAL CRDER

Pursuant to notice, the Division of Admi nistrative Hearings (DOAH), by its
duly designated hearing officer, Robert E. Meale, held a formal admnistrative
hearing in the above-styled case on Decenber 17, 1993, in Olando, Florida. On
April 22, 1994, M. Meale subnitted to the St. Johns River Water Managenent
District ("District"), and all other parties to this proceedi ng, a Recommended
Order, a copy of which is attached hereto as Exhibit "A". The St. Johns R ver
Wat er Managenent District tinmely filed exceptions to the Recommended O der.
This matter then cane before the CGoverning Board on May 11, 1994, for final
agency acti on.

APPEARANCES
For Petitioner, St. Johns River Care E. Gay, Esquire
Wat er Managenent District: Fla. Bar no. 435325

P. O Box 1429
Pal at ka, FL 32178-1429

For Respondent, C. L. Hicks: C. L. Hicks, pro se
P.O Box 105
kahumpka, Florida 34762

STATEMENT OF THE | SSUES

The issue in this proceeding is whether Respondent failed to install casing
inthree wells to or belowthe static water |evel of the produci ng aquifer such
that the wells nmet the water well construction standards contained in chapter
40C-3, Florida Adm nistrative Code (F.A C ), and, if so, what penalty should be
i mposed.

On April 1, 1993, Respondent was issued warning notices for four wells
where the casing was not installed either to or below the static water |evel of
t he produci ng aquifer, in contravention of paragraph 40C 3.512(7)(a), F.AC On
August 13, 1993, the District sent a Notice of Violation to Respondent for
failure to construct wells in accordance with chapter 40C 3, F. A C. On August



26, 1993, Respondent requested a formal hearing on the Notice of Violation. On
Sept enber 13, 1993, the request was dismssed for failure to satisfy paragraph
40C-1.521(2)(d), F.A C. On Septenmber 13, 1993, Respondent filed another request
for Formal Hearing which was referred to the Division of Admi nistrative Hearings
on Septenber 17, 1993. Prior to the hearing, the parties stipulated that one of
the four wells had been corrected.

RULI NGS ON EXCEPTI ONS TO CONCLUSI ONS OF LAW
I. District's Exception No. 1

In its Exception No. 1, the District takes exception generally to the
Hearing Oficer's characterization of the Notice of Violation as a disciplinary
proceeding. The Hearing Oficer msinterpreted the I aw regul ati ng water well
contractors and, therefore, for the reasons stated bel ow, the exception is
grant ed.

As stated in the District's exception, the purpose of the Notice of
Violation is to enforce the water well construction standards in order to
protect the resource. The water well construction standards of chapter 40C 3,
F.A.C., are "reasonably necessary to insure the protection and nmanagenent of
wat er resources and the health, safety, and general welfare of the people of the
District." See section 40C3.011, F.A C Violations of chapter 40C3, F.A C
potentially cause harmto the water resource and, therefore, the well
construction standards therein may be enforced through the Notice of Violation
The Notice of Violation advises the well contractor of the water well
construction standards of chapter 40C-3, F. A C., that have been viol ated and
expl ain what the contractor nust do to renedy the violation. |If the contractor
di sagrees, then he may request an admi nistrative hearing on the Notice of
Vi ol ati on whi ch woul d be conducted pursuant to section 120.57, F.S.

The Notice of Violation seeks to inpose corrective action and an
adm nistrative fine as a penalty for violations of chapter 40C3, F.A C
Penalties for violations of chapter 40C3, F.A.C., are provided in section
373.129 and 373.336, F.S., and chapter 17-531, F. A C. See section 40C 3. 039,
F.A.C. The Notice of Violation does not seek disciplinary action on the water
wel | contractors |icense.

The Notice of Violation in and of itself is not a disciplinary action.
Di sciplinary action arises when the water well contractor has committed
vi ol ati ons of chapter 17-531, Water Well Contractors, sufficient to warrant
taking disciplinary action which relates to the contractor's |icense.
"Di sciplinary"” action nust conply with the Florida Departnent of Environnental
Regul ation, Water Well Contractor Disciplinary Quidelines and Procedures Manual,
Cct ober 1992 (hereinafter, Disciplinary Guidelines). The Notice of Violation is
the first formal enforcenent action taken pursuant to the D sciplinary
Qui del i nes.

The Hearing O ficer inproperly categorized the Notice of Violation as a
di sciplinary action. Therefore, the conclusion of lawis rejected as a matter
of law. See Subparagraph 120.57(1)(b)10., F.S.; Harloff v. Cty of Sarasota,
575 So. 2d 1324, 1325 (Fla. 2d DCA 1991), rev. denied, 583 So. 2d 1035 (Fl a.
1991); Alles v. Dept. of Professional Regul ation, 423 So. 2d 624 (Fla. 5th DCA
1982) (Agency may reject a hearing officer's conclusion of |aw w thout
[imtation).



1. District's Exception No. 2

In its Exception No. 2, the District takes exception to the Hearing
Oficer's Conclusion of Law No. 22 that the District is authorized to adopt
rules for disciplining water well contractors, citing section 373.333(1), F.S
For the reasons stated bel ow, the exception is granted.

Bot h subsection 373.333(1), F.S., and section 373.337, F.S., provide in
substance that the Department of Environnental Protection (DEP), not the water
managenent districts, shall adopt by rule disciplinary guidelines applicable to
each specific ground for disciplinary action which nmay be inposed by the water
managenent districts. These sane statutory provisions provide that the water
managenent district nust adopt these sane disciplinary guidelines. Chapter 373,
F.S., does not give the district independent rul emaking authority to establish
in the first instance standards for water well contractor regul ation and
di scipline. Therefore, the District cannot adopt rules to discipline water well
contractors which differ fromthe rules of the departnent. Consequently, the
Hearing Oficer's Conclusion of Law No. 22 is rejected as a matter of law See
Subsection 120.57(1)(b)10., F. S.; Harloff v. Gty of Sarasota, 575 So. 2d 1324,
1325 (Fla. 2d DCA 1991), rev. denied, 583 So. 2d 1035 (Fla. 1991); Alles v.
Dept. of Professional Regulation, 423 So. 2d 624 (Fla. 5th DCA 1982) (Agency may
reject a hearing officer's conclusion of |aw).

1. District's Exception No. 3

The District takes exception to the Hearing Oficer's Concl usions of Law
30-32 that Rule 40C-1.609, F.A.C., applies to this proceeding. For the reasons
stated below, this exception is granted.

The Hearing Oficer's citation to section 40C 1.609 is m splaced. Pursuant
to section 40C 3.037, the water well |icensing program nmust be admi ni stered and
enforced by the District pursuant to the authority delegated to it by DEP. The
rul es governing the suspension of a water well contractor's |license are
contained in chapter 17-531, F. A C., and the Disciplinary Guidelines
i ncorporated therein. Violations of contractor licensing requirenents are
specifically listed in sections 17-531.380, 17-531.450, and 17-531.500, F. A C
See section 40C-3.038, F.A C. The Hearing Oficer cites sections of 40C 1.609
but does not draw a specific conclusion of law fromits application. Therefore,
t he Concl usions of Law 30-32 are rejected as irrelevant to this proceeding.

Harl off v. City of Sarasota, 575 So. 2d 1324, 1325 (Fla. 2d DCA 1991), rev.
deni ed, 583 So. 2d 1035 (Fla. 1991); Alles v. Dept. of Professional Regul ation,
423 So. 2d 624 (Fla. 5th DCA 1982) (Agency may reject a hearing officer's

concl usi on of |aw).

V. District's Exception No. 4

The District takes exception to the Hearing Oficer's Concl usions of Law 33
that the request for hearing entitled Respondent to a hearing on both the Notice
of Violation and the |icense suspension and that the District's action on the
i cense deprived Respondent of his due process rights. For the reasons stated
bel ow, the exception is granted.

The record is clear that Respondent was provided notice of the proposed
action to suspend his license and he failed to file a petition requesting a
hearing on the suspension. See Findings of Fact 18 and 19. Therefore,
Respondent was not denied a right to a hearing on the suspension and the
District did not deny Respondent of his due process rights. The Hearing



Oficer's Conclusion of Law No. 33 is inconsistent with Findings of Fact and,
therefore, is rejected as a matter of |law. See Subsection 120.57(1)(b)10.,
F.S.; Harloff v. Gty of Sarasota, 575 So. 2d 1324, 1325 (Fla. 2d DCA 1991),
rev. denied, 583 So. 2d 1035 (Fla. 1991); Alles v. Dept. of Professional
Regul ati on, 423 So. 2d 624 (Fla. 5th DCA 1982) (Agency may reject a hearing
of ficer's concl usion of |aw)

V. District's Exception No. 5

The District takes exception to the Hearing Oficer's Concl usions of Law 35
that section 120.57(1)(b)3., F.S., prohibits the District fromtaking action on
the Iicense suspension because the Notice of Violation was referred to the
Division of Administrative Hearings (DOAH) for a formal hearing. For the
reasons stated in the ruling on District's Exception No. 4, this exception is
granted. Section 120.57, F.S., is irrelevant as to the |icense suspension
because the DOAH did not have jurisdiction over the |icense suspension. Since
no petition was filed on the notice of intended agency action to suspend
Respondent's |icense, no action or petition was referred to the DOAH for a
hearing. Therefore, the District did not violate section 120.57(1)(b)3., F. S.,
by taking action on the |icense suspension.

However, the Hearing Oficer concluded that Respondent's |icense should be
suspended. See Findings of Fact 16-18. The Hearing Oficer recomended t hat
t he suspensi on be inposed pursuant to the Technical Staff Report and ending six
nmont hs thereafter, w thout regard to whether Respondent has repaired the three
Sundance Ridge wells or ever repairs them See Recommended Order, page 13.
Ther ef ore, Respondent has been provided a hearing on the |icense suspension and
unresol ved issues with regard to the |icense suspension are resolved by the
Reconmended Order.

VI. District's Exception No. 6

In its Exception No. 6, the District takes exception to the Hearing
Oficer's Conclusion of Law No. 36 that the District initiated a second
di sciplinary actions agai nst Respondent. |In this case, Respondent filed a
request for formal hearing on the Notice of Violation which was the subject of
the adm nistrative hearing. Therefore, no penalty was inposed by the District
on the Notice of Violation due to the pendency of this adm nistrative hearing.
See 120.57(1)(b)3., F.S. The Notice of Violation is an enforcenent action and
for the reasons stated in the Ruling on District Exception No. 1, this exception
i s granted.

Furthernore, the Hearing Oficer's Conclusion of Law No. 37 is contrary to
the Disciplinary Quidelines. Pursuant to the Disciplinary Quidelines, penalties
for violations of the water well construction standards may range from $100 to
$1000 for each separate violation. The Disciplinary Guidelines are adopted by
rule in chapters 17-531 and 40C-3, F. A C. See sections 17- 531.450 and 40C
3.037, F.A C. Therefore, a penalty of at |east $100 nust be inposed in order to
be conformance with the rules of the district. The Citations Dictionary of the
Di sci plinary Quidelines standardi zes the penalties using the category of the
violation and severity determinations. The Citations Dictionary provides
consi stency anong the water managenment districts for certain violations of water
wel | construction standards.

The CGoverning Board may increase the recommended penalty in the Recommended
Order by a conplete review of the record and by stating with particularity its
reasons there for by citing to the record in justifying the action. See



120.57(1)(b)10., F.AC In Cimnal Justice Standards and Traini ng Conm ssi ons
v. Bradley, 596 So. 2d 661 (Fla. 1992), the Court held that the agency,

Coverni ng Board, has the discretion to increase the recomended penalty provided
t he guidelines for inposing penalties are established, the Governing Board
conplies with section 120.57(1)(b)10., and the increased penalty falls within

t he guidelines established by its statute and rul es.

In the instant case, the Citations Dictionary recommends a penalty of $500
for violation of paragraph 40C 3.512(7)(a), F.A.C. (Failure to install casing
to or belowthe static water |evel of the producing zone), which the Hearing
Oficer found did, in fact, occur (Findings of Fact 7-10, 29). Therefore, the
penal ty of $2000 for the four violations ($500 per violation), as proposed in
the Notice of Violation, is established by guidelines in the Ctations
Dictionary of the Disciplinary Guidelines, is supported by the record in the
Hearing Oficer's Findings of Fact, and is within the range of $100 to $1000 as
provided by rule in the D sciplinary Quidelines.

ACCORDI N&Y, I T IS HEREBY ORDERED:

1. The Hearing Oficer's recommended findings of fact, conclusions of |aw,
and recommendati on contained in Exhibit A are adopted and incorporated herein,
except as nodified in this Final O der; AND

2. Respondent shall pay a penalty of $2,000.00 for the four violations of
section 40C 3.512(7)(a), F. A C., AND

3. Respondent shall pay costs and attorney's fees in the anount of
$186. 40, AND

4. Wthin 30 days of entry of this Final Order, Respondent shall correct,
or hire a water well contractor to correct, the wells on Lots 51, 62, and 64 at
Sundance Ri dge, Lake County, Florida, in a manner consistent with the m ni mum
wel | construction standards of chapter 40CG-3, F.A. C., AND

5. Wthin 15 days of correction of the wells, Respondent shall submt
conpl etion reports for each well.

DONE AND ORDERED this 11th day of May 1994, in Pal atka, Florida.
ST. JOHNS RI VER WATER
MANAGEMENT DI STRI CT

BY:
PATRI Cl A HARDEN, CHAI R

RENDERED this 12th day of May, 1994.

BY:
PATRICIA C. SCHULTZ
DI STRI CT CLERK




NOTI CE OF RI GHTS

1. Any substantially affected person who clainms that final action of the
District constitutes an unconstitutional taking of property wthout just
conpensati on may seek review of the action in circuit court pursuant to Section
373.617, Florida Statutes, and the Florida Rules of Cvil Procedures, by filing
an action within 90 days of the rendering of the final District action.

2. Pursuant to Section 120.68, Florida Statutes, a party who is adversely
affected by final District action nmay seek review of the action in the district
court of appeal by filing a notice of appeal pursuant to Fla. R App. P. 9.110
within 30 days of the rendering of the final District action.

3. A party to the proceeding who clains that a District order is

i nconsistent with the provisions and purposes of Chapter 373, Florida Statutes,
may seek review of the order pursuant to Section 373.114, Florida Statutes, by
the Land and Water Adjudicatory Comni ssion (Commi ssion) by filing a request for
review with the Conm ssion and serving a copy on the Departnent of Environnental
Regul ati on and any person naned in the order within 20 days of the rendering of
the District order. However, if the order to be reviewed is deternm ned by the
Conmi ssion within 60 days after receipt of request for reviewto be of statew de
or regional significance, the Comm ssion may accept a request for review within
30 days of the rendering of the order.

4. A D strict action or order is considered "rendered" after it is signed
by the Chairman of the Governing Board on behalf of the District and is filed by
the District derk.

5. Failure to observe the relevant tine frames for filing petition for
judicial review as described in paragraphs #1 and #2 or for Conm ssion review as
described in paragraph #3 will result in waiver of that right to review

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing NOTI CE OF RI GHTS has been
furni shed by United States Mail to:

C. L. HCKS
PO BOX 105
OKAHUMPKA  FL 34762

at 4:00 PMthis 12th day of MAY, 1994,

PATRICIA C. SCHULTZ

DI STRI CT CLERK

St. Johns River Water
CERTIFIED MAIL # P 400 907 325 Managenment District

Post O fice Box 1429

Pal atka, Florida 32178-1429

(904) 329- 4233



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that the original of the foregoing FINAL ORDER was fil ed
with the DISTRICT CLERK of the St. Johns River Water Managenent District, Post
O fice Box 1429, Pal atka, Florida 32178-1429 this 12th day of My 1994; and one
true and correct copy was forwarded by United States Mail this same day to the
followi ng parties of record:

ROBERT MEALE, HEARI NG OFFI CER

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399-1550;

Care E. Gay, Esquire
Attorney for St. Johns River
Wat er Managenent District
P. O Box 1429

Pal at ka, FL 32178-1429

C. L. Hicks, pro se
P.O Box 105
kahumpka, FL 34762

NANCY BARNARD
P. O BOX 1429
PALATKA, FL 32178-1429



